ame Stirlin 
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Keir, and others 
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V pleas'd the late aha, 
laſt, to iſſue out Letters for citeing of ſeveral. Perſons 
to appear before them, and the five Gentlemen who are 
principally: concerned in the follow ing Tryal, were gf 
that Number. N nn 


N 


e 


RT eee ed £3 6 
rd at the Day 8 to which they were 


ee % TXT 
In May thereafter, by a Warrant from the Privy Coun- 
eil of Great Britain, the Gentlemen were carried from 
thence Priſoners to Landon, where, upon their Arrival, 
they were Examined and Committed to NVengate; and the 
Warrant for that Commitment, ſign'd by ſeveral of the 
Pzivy Council, bore, that the Priſoners were charged with 
Ach Treaſon upon Oath. hat ne tra 


bearing them to be ſuſpected of Evil Practiſes againſt the 


A1 on 
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ae of Scotland in March . 


They all Aer l . n ch 
Summoned, and without any previous Examination, were 
committed to the Priſon of Edinburgl, upon a Warrant, 


b 
. 
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| is ſpetialiy to he mori at the Lit of WI 
ven ont with thoOriginal Indtgment, 40 


mw tion, nd de Oaths of thoſe in u Ted 
_ +, defir'd to be Examin'd Wb Tryal, do vouch 


W + 
* 
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5 0 4% 
It is certain ths © Precognition taken before the Pri- 
vy Council of Scotland, neither was nor could be in Law 


| taken pon Oath, nds 58 other Information upon Oath 


0'd ſeveral Weeks in Newgate, and then 2 downto 


be yer: in Edinburgb, where e they remain'd till the 


twenty fifth Day of November, that they were acquit in 


manner mentioned in the following Tryal. 


Theſe Particulars * abb hardy ſet down, Lapſe 
the Gentlemen do not i to move anv Com- 
plaint aganſt- particular — but to lay before the 
Word the ſhips they have met with, and the 
gro ommitment, thereby to uce à Po- 


my of the 
ration their Damage and Expence, that forme 


Law may be made for preventing the like in time 
coming. 


And that «> Caſe Caſe may the more plainly a ppear, A 


wrath 
Freovpei- 
Hit Tal- 
— — 

| lemen had no other 
& and Fiftols which they orefinatity 


faxthne Perfors who had been Examin 


| carviet Neue em when "Traveling, and that ſome 


- ef the Vontlemen,  anit all the Servants: Gave One) Fro 
neither Swords nor Piſtols. Secondly, That they cid not 


pitt from their Houſes till Wintel the Seventeenth of 
Niwth, prey Days afrer Sir G Bing had 'return'd 
ro Eibe argh Firth, from cha „Tee Fleet 3 


off the Norih Coal, and that Mes Common Re 
that AQion had come 40 theſe Gentlemen while at Ge 


Thirth; That the Gentlemen kept che High Ways 
their Travelling, and reſorted to publick Places and grear 


Towns, ſuch as Dunkels, which lies the contrary ny 
rom 


WE 4. 
** = oof 


- 


ease 


It is true, aſter che whoſe Ozths are 


in che Tryal had deremes, Her Majeſty's Advocate did 
inſiſt, car May or mpg and the — Perſons who 


min the Thedifement ave Li as Aſſociates, and Acoom- 
; with the Priſoners, ſhould likewiſe be Examined as 


Fe eſſes againſtthem. 
© "The Priſoners, aldeit che DbjeAions, why theſe Witneſ 


os could not be admitted, were obvious, did notwith- 
ſtanding incline that they ſhould not be proponed, being 
confeioùs of their own Innocence, and not doubting the 
Integrity of theſe Perſons, hom the Lord A 
wou have Examined, © 
But the Lawyers in Defence, ett 42 
Wente Bare eee in an Af. 
_ fair of ſo great Confequence,” were of another Opinion, 
_ and did inſiſt upon theſe plain Objections. Firf, That 
the Perſons whom the Lord Advocate would now have 
admitted as Witneſſes, 'were not only Libelled apain#. 
as Joch Cr iminss; but Further the Libel did bear expreſly 
that as ſuch, they were declared fugitive ſor che ſame 
Crime, and therefore conld not be receivd as Witneſſes, 
unleſs they were provioufly Pardoned and Indemnified, 
which was conſonant**to- innumerable Precedents in the 
fte Cafes, and was . een to be lain Lan 


I SH 
And next, theſe Witneſſes were not given out in Lin 


tothe Priſoners with the Libel, as the eleventh Article 


of the Regulations concerning the Juſtice Court, efta- 
bliſhedby the 16 Act 34 Seſſion, 24 Parliawent, Ch. 2d. 


does expreſly require. 
Theſe Objections were fully argued on both ſides, and 
the Lords Commiſſioners of Juſticiary gave their Opinion, 


rin the Witneſſes could not be admitted; ſo that it would 


mode all grounds of ft 


be 


tn ) 


be:altogether ſuperfluous to inſert * the particular "OE | 
guments made uſe of on that occaſion ; the Sentence o 
that Auguſt Court, where ſo many Learned and diſcern 
_ Fry es ſit, will be a ſuffieient nden rhat che 
Giese well founded in Law. 
| har Majeſties Advocate did indeed on this 8 | 
ſhow an extraordinary Concern, as if his Lordſhip did ex- 
pe& that theſe Witneſſes could have prov'd the Points 
of the Indictment ſuſtain*dagainſt the Priſoners, but this 
will appear highly improbable to any Man who under- 
ſtands, That three of the Witneſſes, Mr. Grahame, Mr. Se- 
ton, T ought Brother, and Mr. Stuart, were in Company 
with the other Witneſſes whoſe Depoſitions were taken, 
and are inſerted in the following Tryal, and ſocould ſay 
more than what thoſe Witneſſes had alreadv . 
and for the other Gentleman James Malcome, he did not 
ſo muchas know the Priſoners, and the Advocate had B. 


amined him before the commeneement of the Trial, and 


he had declared that he neither had ſent nor received an 
Meſſage from the Priſoners, and that he had not ſeen nor 
eard from his Brother-insla w, Mr. Grahame, for ſeveral 
Weeks before the time the French Fleet were on the Coaſt, 
| nor ad ſent him any Meſſage ; and the Advocate having 
3 if he Was not aboard of the French Fleet, the 
time they were upon the Coaſt; he declar'd he was not, 
but that being a Merchant to his Trade and dealing in the 
cureing of Herrings, he was expecting a Ship with Bar- 
rel · ſta es, whereof Alexander Stevenſon was Maſter, from 
the Sound, which was to paſs by the Port of Elie, near 
the place of Mr. Malcon's reſidence, towards Leith Road, | 
wha did actually come up next day; and that he was told 
by the Skippers and Seamen at that Port, and the Officers 
ef the Cuſtom-Houſe there, that a Ship which was lying 
off the Port of Elie, was Mr. Stevenſon's Ship; and there- 
fore having Ry hir'd a Boat and gane aboard of that 
Ship, 


( vii ) 
Slip, and finding that it was not Mr. Stevenſon's, Ship as 
was ſuppos'd, but a Flaſbiner, as the Maſter reported to 
the ſaid Mr. Malcome, he immediately returned aſhore; 


and my Lord Advocate being fatisfied with the Examina- 


tion, did not give out Mr. Malcome as a Witneſs before 
commencement of the Trial, which his Lordſhip might 
have done, and would certainly have done, if there had 
been the leaſt View that Mr. Malcome's Teſtimony could 
have yielded any probation againſt the Priſoners... 
From what is aboveſaid,.. theſe Things are manifeſt. 
Firſt, That ſuppoſing theſe additional Witneſſes had been 
adduced, it is highly amprobable that they could have ſaid 
more than the other four who were Examin'd. Secondly, 
That theſe Witneſſes who were Exa min'd, did emit their 


Declarations (though not upon Oath) before tha late Pri- 


vy-Council and others, appointed by their Lordſhips for 
raking of the Precognition, and ſo that which was declar'd 
by theſe Witneſſes, could be the only ground of the five 
Gentlemens Impriſonment and Proſecution. And, Third- 
„It being likewiſe evident that the Teſtimonies of the 
Witneſſes. Examined. are to he found in the following 


Trial, did tend rather to the Gentlemen's Vindication, 


than to load them with any Crime, or the leaſt ſuſpicion 
of what is laid againſt them in the Indictment; The 
Conſequence of all which is, That the Accuſation was 


lainly Vexatious, and the Hardſhips the Gentlemen have 
ſuffered upon account of the ſame, under ſo Mild and 


Temperate a Government, are Unparalell dd. 
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EE Occaſion and Rife of tbe enſuing Tryal is fo mr. 
B tour, 'thut it may be ſuffictent to Remark, That when 
in March laft, Scotland was Threatned by an imminent Inva- © 
ſion of French | Exemies attually upon its Coaft; the Five 
Genclemen:Prifoncrs, after Deſgned; with others their Com. 
plices, ifurh- u, Major William” Grahame, George Seton 
Brother to the: Luiridof: Touch Alexander Steuart Url to 
Ardvorlich, a»doxe Hay ali Flecming Brother to the Earl 
ef Wigton, were Reported to have gut together, and Conveen- 
ed in Am with. their Servants und Dependers, making Six- 
teen or 'Eighteen-in Number, awd that they Marched moft Su- 
 ſpicionſly from Nlact to Place, in tht Shires of Stirling, Perch, 
and others Adjacent 5 Whereupon: tht them Council of Scotland 
thought ſit to Enquire inthe Matter, by Examining all ſuch as 
could give any Light and Evidence therein; amd by theſe Fxa- 
ing zogether from Place ta Place, m ſufficiently Declared, And 
fu aler, 'rhe pablith Fame was, That they were got together in 
Correſpondence with the Twoaders, and waiting for the Pre- 
tende, ar was lilemoys Witneſſed by ſome others at that Time 
| v- i FFF 


dle then Council of Scotland to Charge 


” a 
8 
- 


Theſe Thingi mou: 
them 4 Compear ; and the Five after-mentioned Compearing, 
when their other Aſſociates withdrew and abſconded, they were 
Secured, and thereafter by Order Carried to London, where 
the Examinations taken againſt them being Conſidered, They 
wer ſem back Priſoners to Scotland, in order to abide their 
Tryal; Of which Tryal the Extract from the Records of Ju- 


ſticiary folloms. 
| ; CURIA 
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4 Tents in Novo Domo Seſponis or 5 de Edin- 
burgh, Decimo 3 e menſis Novembris 
— in N Octavo per Nobile 
et 'potentem Comitem Georgium Comitem de Cxromertie, 


ce. Jaſticiarium Generalem, et Honorahilts wires 


I Adamum Cockburne d Ormiſtoun Taſticiarium, Cle- 
tie, Dominos Joannem Lauder de. Fountainhall, 
Gulieimum Aoffruther de Eo, et Gilbertum Eliot 
de Minto, Magiſtrum Robertum Steuart de Tilli- 
coutrie, er Magifrum Tagghum Erskine de Grange, 
8 1 Comm Fonarios Miert 1.8 8. D. N. Regina 
—_ 0 . Wo * Nr eee | i Rees ah 
4 Intran. s 7 7 Biene TN ED Pts 8 —— 
Jaume, Stirling Laird x #6 54 
Archibald Seton Laird of Touch, ag Jaed WY 3 
Archibald SHI 1 Cots a. ST 
Charles Stirling pe vie, a oy 
Patrick Lane K OY « 


T'Ndited. ad ene at als nales ue” Sir 1 
| Steuart Her Majeſties Advocate, for. Her Highneſs 
; Intereſt, and as * pe" 

* for that Effect. That wher 


8 the Law of G0 D, 
and 


pecial * from Her Ma- 


* ** 


ph 4 
„P IONS p72 Sg EP Tr RT: 


or an other His 2 Dominions, or Ley War, or 


SS. . 
and the Laws of this, and all other well Governed 
Realms, The Crime of Treaſon and Leſe-Majeſty, and 
the Treaſonable and Unlawful Riſing and Continuing 
in Arms, are moſt Attrocious and Heinous Crimes, 
Punifhabte'by Forfeiture of Lands, Life and Eſtate, or 
other Painsof Law. Likeas, by the Ac of Parliament, 
75 I. Par, 1. Cap. 3. It is Statute, That no Man, open- 


Rebel againſt the Rings Perſon under the pain of Forfti- 
_ of Life and Pages: And by the Act of Parliament, 


$3 x a: Ca I: 975 21 . wie commit 


1 * ay; Nog 225 Bw 3. 1 65 * Trai- 
ec, "And by the Act of Meet ales 2. Par. 1. 
5775 q. Sl. mn? 3d. *. = Declared to be High Treaſon for 
5 ore or tefs 1 pom any pretext, to. Riſe ang Con- 

* ; And zo 8 7 reaties or Leapues with For- 
* * N eng enſetves,” mithour His 
MI. lerpaned. And by the 

Par. Is . 24. 

0 4 Yor, 2 or 
% G. Bodi) 
* 2 or Suſpend 
anour and 1 New of this, 


take up Arms againſt Him, or any Commiſſionate by Him, 
or entice Strangers or others to. Tenet, am of. Hs. Domi- 
nions, and Expreſs and . Declare, 17 v7 * latent ian, 
He ſhall be Adjgdes e eier . r die 
caſe of High 22 Likes « by. the. Act Parlia- 
ment, 1702. Intituled, A Recos gnizing ' Her Majelties 
Royal Authority, I i Declarea, That it ſhall be High 

Trtaſon in any..ofi the Sinbjeits of th Kyngdows, but 
ten Se akiy, Of © RIG: ber RO way, To Diſonn, 
Lern W Con a and HA 
wad er Right uni Tun n E (n., And by a 
A 


Here "Righe nl Frele'ro:the Crown, of 
VERTHEULESS, I is; of veriey, That the ſaid James 
Stirling of Meir, Archibald Seton of Touch, Archibald 


Stirling of Carden, Chartes Stirling of Kjppendavit, aud 


Parrick Rdmoifton' Of. Newtown, all and each of them 
were Guilty of the aid Crimes, in ſud far as, They 
all, and each of. them, ſhaking off all Fear of G0 D, 
and Regard to Her Majeſties Perſon, Authority and 


Laws, upon one, ot other of the Days of the Months 


of February, March, or April laſt, when an Invaſion of 
that part of Great Britain called 8 C0 FL AN D, was 
Threatned 


an Enemy. Fleet of Ships with Forces, 
and an Army Aboard; ſent by the French King, or by 
the Pretender, who went ſome time by the Name of 
The Prince of Wales, And now aſſumes to himſelf, 
The Name, Style and Title of King James, as Ki 
of Her Majeſties Doininions, with an manifeſt an 


open Deſign too Invade Her Majeſties Yamin 1s, and 


to Deſtroy Her Majeſty. and Her ) Good Subjects, at 


leaſt to Deprive and Her Majeſty from the Style, 
Honour and Princety Name of theſe Her Dominions, 
Did / Convotate and Convten in Arms with others 
their Abcomplices, ſuch as Major William Grahame, 
Alem ander Stemart Uncle to Ardvorlich, George Seton Bro- 
ther to the ſaid Archibald Seton, and Mr. Charles Fleem- 
ing alias Hay, Brother to the Earl of Migtoun, all ſince 
abſconded, and upon the ſame Account Declared Fu- 
oitives's And thus did Riſe and Continue in Arms 
without Her Majeſties ſpecial Authority firſt interpon- 


ed, and did Levy War and take up Arms againſt 


B 2 Her 


to Her Majeſty: or Her Government, Did at the time 
ſoreſaid, gather thęmſelves together with their Accom- 


Arms, and open Correſpondence with Her Majeſties ſaid- 


Princely, Name'df -Queen 


(&) - 4 
1. And ſarder, they having never before 


Her Majeſty 
Qualified themſelves by any Mark of G Good” Affection 


plices in Arms, with — Piſtols, and other Offen- 
ſive Weapons, in an open Correſpondence with the ſaid 
Enemies and Invaders at the verystime of their ſaid In- 
vaſion; And being fo Convocate and Conveenedin Arms, 
Did March in one Body or Company with their ſaid Ac- 
complices ſeveral Days and Nights, to and from ſeveral 
places in the Shires of, Hiri, Perth, and other Shires- 
adjacent, on purpoſe to ;Endou 14 Strengthen the 
ſaid Invaders, or at leaſt to raiſe Her Majeſties other 
dubjects in Rebellion againſt Her. Likeas for that End, 


They did apenliy Drink to the God. Health of their Ma- 


ter; as they called him who could be none elſe, hut 
the ſail Pretender: And did by their. faid Riſing in 


Declared Enemies, and otherways, entice them and 

others to Ia vade Her Majeſties Dominions, to the De- 

. OP, and Her Good Subjects; Arleaſtsro 
rive 


Queea 0d Sovereign of this and Her 
other Domin ions; Or at leaft, thereby endea vour the 
Alteration of the Right of Succeſſion to the Crown, 
ſo:happily by Law ſettled, upon Her Majeſty and Her 
Sucdeſforz. By all which, They and each of — 
Guilty, Art and Part of the foteſaid Crimes of Trea- 
ſon, Rebellion and Leſe-Majeſty, at leaſt of Trea- 
fonable Riſing and Conv 3 in Arms, without Her 

ies ſpecial Authority had thereto ; At leaſt 
of a moſt Unlawful — Progr in Artns, in a moſt 


Dangerous and Threatning Seaſon, and in open Cor- 
reſpondence with the ſaid Enemies and Invaders, to 


the Deſtruction of Her 9 Government, and 8 
the 


33 


Depoſe Her from the Style Honour and 


(59) 


the Quiet and Peace of Her Dominions; Which Crimes; 
all, or any of them 82 found Proven againſt all, or 
any of the fore - named Perſons, by the Verdict of an 
Aſſize before the Lords, 3 Juſtice- Clerk, 
and Commiſſioners of Jufticiaryy They, and each of 
them ought to be Condemned by Sentence? and Doom 
of the ſaid Lords Commiſſioners, to Forfault their 
Lands, Lives and Goods as Traitours, and be: other-- 
ways Puniſhed in their Ferſons and Goods, by the 
Pains of Law, to the Example and Terrour of others 


to Commit the like in time edning. Wie! Sab/eri-- 
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Ferber Tho n bn 8 in Defence. 


1128118 207 0 H its ite, r 761 ent, 


Sn Tow Freuurt 'of Goodtrees, Sir Patrick Flome, 


er Majeſties Advocate. Sir David Fate * 
Mr: W iam C C armithael'one' er- Sir James Steuart, 
Her Majeſtic eſties 5 VMI. Alemtander 1 


Sir Walter Pringtt ane Mr. James Grabame, - 
Sit Franck: Grant,” Fw Mr. Walter” Stewart, + 


ONT: Mir. Jahn — | 
ae Loingno bt ad of wing? Mr. Coline Mckenzie, 


SEE ITS TE. IN Mr. Charles Colbie, an 
. Mr. David Lauder, Advoc. 


Majeſties 


My Lord Advocate; judicially-produced Her 


Letter, Authorizing and Requiring his Lordſhip to Naiſe, | 


and Infift+ in the aloreſaid Proceſs, whereof: the Tenor 
follows, Swperſeribedtives, ANNE RI!“ Right Truſty 
and well Beloved, We Greet you well. Whereas 
© © James Stirling Hird of Kyir, Archibald Seton Laird of 

Touch, Archibald Stirling 3 of Carden, Charles Stir- 
_ ling 
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1 of Nippendewie, and Patrick Edmonſtonm of 
. Ry Were about the time of the late intended In+. 
pprehended by Warrants -for Suſpicion of 
rea ſon me Treafenabt⸗ Practices againſt Us, and Our 
« (Governmen t; And have ſince been Committed by 
© Warrants for” High Treaſon, Depoſitions upon Qath. 
; having been made againſt them; Our Will and Pleaſure. 
„is; And We do hereby Aurhotize and Require you to 
rbiſe a Proceſs in the Ordinary Form, before the Com- 
« /-mjffioners of fuſticiary againit them, and each of them, 
« . ſor che Tredſomble Practices where with they, or any 
ok them are, or ſhall be Charged; And herein you are 
< ro tate che AﬀiBince of Sir David Dalrymple, Mr. 
© William Carmichael; Sir Malter pringle, and Sir Francis 
Grant Advocates, or any Two of then. if neceſſary, 
and ho are hereby Required to Concur with you ac - 
* cordingly, For all which this ſhall be your Warrant. 
Given Our Caſtle at Windſor, the Nineteenth 92 77 
< July 1708, in the Seventh Tear of Our Reign. By Her 
Majeſties Command, Subſcribed thine SUNDER- 
« LAND. Biral on the Back thus, 1 Our Our Truſty and 
well Reloved Sir James Steuart Our dvocate for-Scot- 
land, — Read in preſence of the ſaid Lords, 
Juſtice-General, . Jaftice-Clerk, and Commiſhoners of 
Juſticiary, They Ordained the fame to be Recorded. Sic 
Subſertbicar.."" Nn * 
5909 0 nN R 2 * 8 cone I. P. D. 


--!Phervafeer; diere was = 2 — ry the aid 
2 James Stirling ir, Archi Seton © 
Ws ary of -Carden,.. Charles Stirling — 
Anne, and Purrick .Edmonſton. of Newann, | 
ug That the Petitioners being Indited at ahe In- 
ſtance of Her Majeſties Advocate Dr che Crimes of 
„ eee And this being the Day of 


3 their 


D eee 
their Etlaipearitice and Tryal, They had according to 


hs 77 45 allowed to all the Liedges, and Confirmed © 


by Ads made choice of the following 


E to 1 befor their 8 in their = 


75 


25 th oy: 17 


en, 6 ke 7 


barne, and Mr. John Elphingſton. And it being alſo.1 al 
in Cafes: 0 Tresen t Lawyers are ublickly.. Au- 
thorized and Warranted to Manage the ale their 
Pannels Defence: Therefore humbly craving, Their 
Lordſhips would. he pleaſed to allow of the etitioners 
Choice of the Lawyers above- mentioned, and to Autho- 
rize theſe Gentlemen accordingly, as the ſaid 115 
bears. Which being Conſider'd by the ſaid Lords, Th 
by their Deliverance thereon allowed ſuch Advotates 
the Pannels ſhould think fit to imploy th Appear and be 
3 them in the above-mentioned Indictment, they 
already ſufficiently Authorized by Law for. $a 
Ei. Ws # Suh Tanner, 1 1 Ba 
"116 er Ps 5 (2s N Cromemie l. B TK. 
b. Ain tte 5 51 111 i 63-2ha 
The ſaid Indi@ment being , Reads and fully Debate 
viva voce, in preſence of che 4; ſaid Lotds, Pannels and Af 
kzers, The fatd Lords, Juſtice: General, -Juſtice-Clerk, 
and Com miſſioners of Juſticia ry, Ordained tho Fannels 


7 dir J 
| cel. e Ap auf E 


to give in their Inſortnation t herean, betwixt and Mau 


neſdays Night next, And Her Mazeſtics Adiſocate to give 
in bis beewixt and Fridays Night thereaſter in Order to be 


Recorded, And continued the Dyet till Honda neut at 


Nine a Clock 3 ia the Forenoon, — the Whole 
Aſſizers and 'Witneffes to attend tlien, each of them 
under the pain of One Hundred W the Pannels 
10 be carried back to appr & 
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4 490 
Af ad. Seſſ. ad. Bardi 
Words, And (hall 
other malicious aud 


ſhould 


* 


tak oo. 


ſhould be by expreſs: Words, Writs or Deeds, and not 
ſtrained by remote Inferences and Conjectures: And in 


— Caſe, there is neither Word;, Writ. or Deeds 
condeſcended on, that could poſſibly be drawn to.infer, 
r . Lo Gill ann 
Ao. Whereas the Indictmert bears, That the Pannels 
did Convocate and Convene in Arms, with others their 
Accomplices, and ſo did riſe and continue in Arms, 
without Her Majeſties ſpecial Authority firſt Interponed; 
And did Levy War, and take up Arms againſt Her Ma- 
jeſty, Cc. It is anſwered, That albeit Levying War 
againſt Her Majeſty, or Riſing and Continuing in Arms 


without Her Majeſties Authority, be undoubtedly Trea- 
fon when duly Qualified : Yet there is no. Circumſtance 
of Fact, Word or Write condeſcended on in the Indite- 
ment, that can be imagined to infer a, riſing in Arms, or 
Levying War againſt Her Majeſty: And albeit the Law 
Statutes anent Riſing in Arms or Levying War generally: 


Yet in all Libels duely founded thereupon, the Subſump- 
tion muſt condeſcend upon particular Facts and Deeds, 


capable to be found and conſtrued a Riſing in Arms. 
The common Law. expreſſes it thus, Qui inſaſſu Princi- 
pis bellum geſſerit deletfumve habuerit, exercitum compara- 


rauerit. And our Law 4d 75. Parl. 9. Q. Mary, Ex- 


plains What it is to riſe in Arms, viz, That n manner 


of perſons attempt to do, or raiſe any Band of Men of War, 
or Horſe or Foot with Culverings, Piſtolets, Picks, &c. or 
eilen Manitios belical whatever, for Dill, p, . 
Monthly Wages, . in any, tief to come, without ſpecial Ei. 
cence in Write had of our Sovereign Lady, and Her Sacceſſors 
thereto. And Sir George Mackenzie in his Obſervation on 
A ad. James af Defines Riſing in Arms thus, The Ri- 


ſing of Men in 


ing them in Companies, or Swearing them to Colours. Nor 


are theſe Qualifications by themſelves ſufficient, unleſs 
there be a formidable Number. 152 therefore he _ 
"OY „ e 


arlike manner by Muſtering, them, or form- 
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the Caſe of Mleod of 0 the 24d. Fe 4, Where 
the Lords of Juſtieiary reſuſed to ſuſtain why Artioles 
wherein it Was libelled, the raiſing of Men and diſpo- 
ſing of them under Colours to be relevant, except it 
were alledged, 12 they were an Hundred Men or up- 
Wards, 5 Were. under Colours, or Muſpered under 
Weekly ot Daily P „ Whenee it is evident, that the 
Rifing in Arms, mut be by publick and nortcur A ppear- 
ance of Compatiies in Arms, ſo as their Deſign and Op- 
2 2 to Authority could not be doubted, Whereof the 
_ leaſt ſhidoweantet be ct! ei this cafe. ae 
3%. \Whereis'the Libel Beers Tarcher, That che Pan- 
Is did? gather themfelxes togecher with'their Accom- 
plices in Arms, with Swords and Piſtols, and other 
Offenſive Weapons, i an open Correſpondence with | 
the fait Ene ies and Taxadets, at the very time of the 
Lapaſton. It is Anſwered, That ths faid Article abent 
Correſpondence is not relevantly Libelled, chere being 
no particular Co dener of» any Akts of Correſpon- 
dence paſt betwixt the Pannels and the Enemy, as is nece- 
fary to be/condeſtended on for inferring the Crime li- 
delſed; Corte) 5: woe Area the Enemy in the common 
Law, 18 thus 7 |, Quive hoftibns muncinum literafor mi- 
Is, 1 00 57 Fereritor dolb mald'quo hoſtes conſitio 
den 2 And no FREE Fatt or altere can ever 
ged br ahegged in this Caſe; And their meet- 


55 Wo 0 few in Number of near Relations and 
[ s as it were awful for them to do at all 
8 1 che accidental Cirturaſftince of an 1 


 Invation conld never oath the Tame Unlawful, 
could their 1 e rogether for ſome ſpace in the 
Counttey, 8 to any def 5 n of encouraging 
- Ebbimibs, el thie dubyer e in Reß enion, whileſt rhey 
Were no Aber ways Nope or Attended, than as they 
aud othe s of their Character do uſually Travel ins moſt 
abe manner, without giving ths leaſt +” by 
i | ord 


- 


Word or Deed, to any Rebellion or Selitios. And 
as. there was not then any Body of Men in Arms 
in the e 8 Authority, to whom 
they -could., be to Reſort; fo it is an Evi- 
denee; that thay 1 no mind of Cogvocating them - 
ſelves againſt Authority, that they did not uſe the 
means in their power by Convocating their Tenants 
and Followers in Arms, either for Aſſiſting themſelves, 
or giving Countenance 17 n to others | 
on any ſuch. Deſigns. hi. 916% ol e e 
40. Whereas: the Libel 3 That the Pangels | 
did openly drink to the Good- health of their Maſter, 
as they called him; who could be none elſe but the 
Pretender. It is no way relevant, im. Becauſe the 
drinking of any Perſons lealtlr! is hot à Crime; there 
being no Law againſt; it. 2 There is no Perſon 
named whoſe: Health is ſaid to be Drunk, and there- 
fore cannot infer any Crime; And the Gloſs put there- 
upon, That it could be no ' other but the Pretender, . 
is only a Conjecture and uncertain Inference of the 
Purſuers, which can be no wiſe fufficient- to fix a Crime 
upon others, who can only be anſwerable for What is 
clearly expreſſed and declared by them, by plain Words, 
Writes, or Deeds. 
It was Replyed for the Purſuer: 100, Tbat ehe L 
bel was moſt relevant, in ſo fap as it didcerpreſiy hear, 
That the Pannels did rife! and vont inue in 1 Witte. 
out Her Majeſties ſpeciab Authority firſt 2 boy 
aud the ſaid Act 5th. Parl. 1ſt. Cha. ad. Derlares lie Tres. ; 
Jon to the Subject, or any number of them mom on doi upon 
any ground or pretext mhatſome ver, to riſe and continua in 
Arms wit haut his Majeft ies ſpecial Aarburicy And the par- 
ticular Qualifications and Circumſtances of their” faid 
riſing in Arms, Will appear from the Probati on,” 
240. The Pannels riſing in Arms, leaving their own 
Houſes, and Marching in a Body through” the Shires of 
611 C 2 Stirling 


i 


{( 12 ) 0 


Stirling and Perth, in Company with the other perſons 
e eee whereof ſome have been ſince 
Denounced for: not | Compearance, to underly the Law 
therefore, at the ſame time that the Nation was Threęat- 
ned by an Invaſion of a French Fleet, with Land Forces 
Aboard, cannot be underſtood, to be upon any other De- 

ſign, than on purpoſe to Encourage and Strengthen the 

Invaders, and in open Correſpondence with them, eſpe- 

cially whilſt the Pannels can adduce no reaſonable Cauſe 
for their ſo Convocating and Travelling together; And 
this:was ſuſtained Treaſon in Calduel's caſ ee. 

30, The Laws libelled on, do not only make actual 

Riſing in Arms, and Levy ing War againſt the Sovereign, 
to incur the Crimes and Pains of Treaſon, but like wiſe 
any Attempf ſo to do; For any Attempt or Conatus in 

the. caſe of Treaſon, is to be puniſhed with the ſame 
pains as the conſummate Crime, as the Law ſays, Eadem 
enim ſeweritate voluntatem ſceleris qua eſſectum puniri Jura 
vol uerunt; And Attempts are reckoned as Treaſon in the 

Ats bene mentioned. 
40. The Libel bearing Art and Part, is ſufficiently 

relevant, notwithſtanding the Generality thereof, fuch 

Labels being expreſly ordained to be relevant by the Act 
of Parliament 151. Parl. 12. Ja. 16th. So that no Ob- 

jettian can be ſuſtained agaialt the Libel as Irrelevanc, 
upon the aceount of the Generality thereof, ſince Art 
and Fart is libelled;; Which takes off any Objection, for 

not particularly condeſcending upon the Pannels Acceſſion 

to the Crimes libelled. . i 4 | * 

It is Duplyed for the Pannels to the Firſt, That albeit 

the. RiGo in Arms without Authority be mentioned 

in Generaß, to infer: the Crime of Treaſon, ſince the 

Law could not deſcend to every particular Qualifica- 


? 


| tion, that might happen to infer Riſing in Arms to be 
j . Treafon, but left the fame to be Determined by the 
8 Judges competent; Yet the Purſuer of a Criminal Libel 
0 * | > = muſt 


. 


2 & ; 7s 
muſt adduce ſpecial” Qualifications, and circumſtantiate 


matter of Fatt, that may be ſufficient to infer, That 


the Pannels did Trea ſonably riſe in Arms, or otherways 
the Libel cannot be ſuſtained: For as it could: not be 
allowed to libel in General, That a perſon is guilty of 


Murder, ſo no more can it be allowed to libel in General, 


That a perſon is guilty of riſing in Arms without Au- 


thority; The Propoſitions in theſe Libels being equally 
founded in Law, but the Subſumption muſt be cleared 
and qualified by circumſtantiate Matters of Fact, in- 
ferring the reſpeQive Crimes, and if it were other ways, 


theſe evident Inconveniencies would follow. 


4s 10 That the Pannels would be deprived of the be- 


net of Exculpations, which could not eaſily be hrought 
to meet with general Libels, whereas ſpecial circum- 
ſtantiate matters of Fact, might have been more readily 


taken off by proper particular grounds of Exculpation, 
whereby the Deeds condeſcended on, might be applyed 


to other reaſonable Cauſes, that might wholly exclude 
the animus delinquendi;' or dolus requiſite in all Crimes. 
2 do. This Inconveniency would likeways be inevita- 


ble, That the Aſſiae would become Judge 'of the Re- 


levancy as well as of the Probation. Fot if the Libel 


bearing in General, the Pannels to be guilty of riſing in 


Arms, againſt Authority, ſhould be ſuſtained, and the 
Qualifications left to be Determined by the Prof 

then the Aſſiʒe wouldibe Judges: both of the Relevancy 
and Probation; For they behoved to Determine; he. 


ther the Qualifications: ariſing from the Probation, did 


amount to a Riſing in Arms, or other Crimes, generally 
mentioned in the Statute, whence it might come to pals, 
that Pannels might be put to the knowledge of an In- 


ueſt upon irrelevant Crimes, and therefore Crimes 


{ſhould be particularly ſubſumed, as Sir George Mackenzie 


obſerves in his Criminals Tit. Libels, page 465. Ty 


robation, 


3 above-mentioned, can 


Au) 


10 dhe 2% its Du 


U That whether the Pannels 
Travellin 8 ſome ip 


from their oeẽn Hduſes, either 


_— pos or Buſineſs, in the moſt peatea ble manner 


. hee it cannot d much as be pretndod/ that they 


dhe had happened in the time uf the thrtatned 
on of Hö, could never alte© the nature of thut 


vivſunres in illicito: che Travelling in ſurhra peace- 
able * ſingly with Domeſtick Servabrs, being 
unqueſtionably” allowed by Law: And this Defence 


of ihe Pinnels" Travdlling"in'their'/uſual manner, and 


with their ordmary Equlpage as fo evident. of it ſelf; 
that the Purſuers acknowledged there could —— 
culpable be inferred from it at other fexſons, but that 
the Crime now inſiſted on, was founded, in that their 
Meeting and Travelling was the time of the threatned 


Invaſion, When 4 Fleet ol Enemies Ships vras upon the 


; And yet che Libel does not bear, That the Pan- 
nels knew of any ſuch Deſign;/'or-that the French were 
actually upon the Coaſt; and without this knowledge, 


the Circumſtance: which the Purſuers inſiſt chiefly to 


make che rime” was; as to the Pannels, no Sum- 
cd at All. Sb yy fy Roma . in — 
Hnels my K r ordinary ipage, after 
their uſüal wha Wh a peaceable manner, "which — 
in common Sate, nor in the Conſtruction and Inter- 
pretation of out Law, anck Opinion of our -Lawyets 
be pled à Riſing in Arms againſt 
of Godernment, or give the occaſion of the 
n of any Intention that way: neither can 


ler Ma 
at tw Be 


 Tuſpicions, albeit there had been more evident grounds 


for them, be ſufficient to infer- a Crime, the Law fay- 
in 1 „ That en ſſpirionibus nemo eſt damnandus, 
F Pn. And whereas it is pretended, that 

de Tauch have given no reaſonable account of their 
Frogreſs and March a * that time, and therefore 1 8 
place 


G.) 
place: for tha Fur ſuers Conjectarss the. ame. is now-ays 
of any weight to fertiſie theo Hurſuers Libel; it being 
ſuffieient for: the Pannels to alledge, That the meeting 
of a few Gentlemen, and In en with Swords an 
Piſtols as they were hitherto; uſed, does not infer a Ri- 
ſing in Arms; Andie pretend that the Fannels ſhould 

we ſpecial Accounts of: their Progreſſes, is plainly to 
ſo expreſly diſcharged by Law: And doubtleſs it is 
ſufficient for the Fannels to ſay, that their Meeting ar 
Travelling together with ſuch ſmall Retinue, and in 
ſuch peaceable and unprovided manner, could not give 
the leaſt Jealouſie to any perſon. hat ſome ver, aud if 
this Deſenoe were not ſuſtained, the natural Liberty of 
the Liedges would be very much Circumſcribed, and no 
Man could be ſure, but the action of his Lie ww hich 
he intended ſhauld be moſt Innocent, ſhould, be the 
moſt Fatal, as concludiag him under Trea ſon and the 
worlt of Crimes. And the Practique in Caldmel's caſe 
is greatly differenced from this, in that there was a 
conſiderable Body of Men with all forts of Arms actu- 
and that Calamel with his Aſſociates, likewiſe of a cone 
derable Number, had intercepred comtnon; Poſts, and 
particulacly ſome Letters to the Earl of Eg/ingtown a Pri- 
vy Counſellour, Which was an Ouvert AK, and ſuffi- 
cieatly declared their had Deſign, beſides theſe Senten- 
75 1 reduced, and the perſons reſtored: per modus 

/ 114040 
Iothe 34. it is Duplyed, That albeit it he generally 
received by Lawyers, that Attempt or Canatus in Trea- 
ſon is puniſhable as Treaſon: yet that is never to he 
underſtood wow a ed o or actus animi; The Law 
ſaying expreſly, that Cogitationis prenam. nemo patitur Leg. 
18. V. de Pen. and weminem ai male facere voluit pletts 


— 


# * 
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gun, of uff gel fachen voltit tian fert. But that 


Folunt 4 of Conte mentioned in Law, muſt break — 
into an external Act, if not conſummating the intended 
Crime, at leaſt inchoating the ſa me, ſo as to become a Deed 


obvious to the external ſenſes, before it can be ſubject- 


ed tothe "Cenſure of humane Laws. And albeit Do- 
Is; dt "Propoſitam”' be. recuiſite in all Crimes, yet 


ger as it is latent in che mind, but as it is ex- 
| preſt and declared by an external a&. And ſo Matt heus 
de Crimi; in Proleg. ſays, Dolo contrahi crimen di ximus, 


fer Aalum autem fact um doloſuns intelligimus; As it is elear 
by the enpteſs Statutes libelled upon, particularly the 
faid Aer 24. Sefſ. 24. Pari. 1ſt. Ch 24. That Treaſonable 
Intentions ſhould be expreſſed and declared by Writing, 


1 * 


Printing, or adviſed Speaking, before the ſame can be 


aid to hade inferred the pains mentioned in the Act; 


1, even where there was Writing alledged upon, yet in 
Ar. Robert Caddel's Caſe, that was not found ſufficient 
to infer the Crimes in the Statute, unleſs it ſhould have 


been qualified, that the Writing was publiſhed and out 


ok the Writers Hands, whereby the Attempt would be- 
come manifeſt, and in the caſe of an Ouvert Act, which 


= * 


was: the Poinit'upo! which Balmerinb's T ryal procee eded I 


dad without which, no Crime could have been found 
againſt him. And in the preſent caſe, as the Pannels had 


truly no manner of ill Deſign, ſo no external Act what- 
ſomever is, or can be condefcended on, either of Word 
or Deed, that infers any deſign of the Pannels to oppoſe 


Authority, or act any thing contrair to Law, or their 
Duty to the Sovereign; for as they uſed their Natural 


and Innocent Liberty of Travelling in a peaceable man- 


ner wick their near Relations and Neighbours, for their 
Diverſion or Buſineſs, ſo When they were called by Au- 
thority they did not abſent or withdraw themſelves, but 
readily appeared and gave Obedience, upon the firſt 


* 


( a7") | | 

„To the Faurtii, itt is Puplynd; Thbelxhe Li belhing rf 
an Fart is hot fuffioĩent 401axdude the Objet tion 
upon the Generalit af the Lihel, heca uſe Art and Patt 
relates G0 the pamicular Criminal Bafts)) and Qualifica- 
tions: cheteof libeſled, and includes an Alternative, that 
the Ferſon complained upon, was Either tor, or Art 
and Part df the Crimina bBaQts:atid Deeds particularly 
libellech: Which general and indefinite QMalification of 
Acceſſion, Law and Cuſtomihas not alld ved, without a 
more ſpecial Condeſcendlence of the Parties Accem̃on to 
the Deeds lihelled, which cduld onfy be certainly and di- 
ſtinctiy kon by the Frobation . But fill That dars not 
take off the neceſſity of ſpecial Condeſdendences of the 
Qualifications that make up the principal Crinie/libelled, 
without which: Pannels| could not have the Benefite of 
Exculpat ions, nor could the Relævancy be determined 
by the Judges; hut remitted with:che tobation to the 
Aſſize, hich alwayshas: beehehjBH0uſli Shunhedias of 
Dangerous Conſequence : And in the preſent Caſe, thie 
ſuſtaining of the Libel in the Generality thereof above- - 
meritioned, would be a moſt dangerous Preparative, it 
being Evident, That if a few Gentlemen Meeting, and 
Travelling together with their ordipair Retinue and Equi- 
Page, which is generally with Swords and Piſtols, could 
be thought to fall under the Act of Parliament, of Ri- 

ſing in Arms without the Sovereigns Conſent, no Gentle- 
man of the Kingdom could be Free from Grounds of a 
Criminal Proceſs, if the bearing ſuch Weapons ſhould 
be conſtrued a Riſing in Arms, and Few or Many making 
no difference as the Purſuer contends, it would neceſſarily 
follow, That two or three Perſons meeting or travelling 
with Swords or Piſtols might be lyable to a Proceſs of 
Treaſon; as rifing in Arms without Authority, which 
were moſt abſurd, and of dangerous conſequence to the 
Liedges: And as no CE can ever be found to have 
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met and travelled in a more ble and inoffenſive 
manner thats tlie Pannels have 8 | 
2 So Deel, 1 r, And tray &4 
ng in a A manner, as did exc de all magine- 10a 
ble Jealouſy, f their Raving any Warlick Deſigns, 
creating: the leaſt Diſturbance to themſelves ofothers 
andigiving a read Obedience when called b by Authori- 
ty on ample Citatioh'ri 90 they-ought ro be Aﬀoilzied 
from the ſaid Groundleſs and Irrelevant Libel. 
. . Pannels ſhall not Cakes. take * time in 
nformin particularly upon Sher Circum- 
Kances: of te La Libel; de : 
ref} > and Entioeing of the 
that My Lord Advocate, did not infift | upon theſe in the 
Debate, but only pretended to have libelled them as A g 
vations, which is of no Moment ina Proceſs of Trea- 
ſan, and can be of no manner of Effect in this Caſe, 
v hem the Crime libelled is 1 rr ended. "Se 
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ER eser * holding the aber 
as repeated, and here premiſed, before he offer to 
{wer and Remove the Exceptionsand Objections made 
againſt it ſor the Defenders; takes Leave to Remember 
what cannot well be Forgot: That the octaſton of the 
preſent Tryal was an actual Tnvalion ef an Brey. Fleet, 
with French, Iriſh,” and Popifſs Forces Aboard, in Mar h 
laſt, Threataing an Imminent upon Our e o De- 
ſtroy Her Majeſty, and all Her Good'SubjeRs, and Rutoe 
Our. Religion, Laws and Liberties; x? ee _ 
_ Which Invaſion was the more” formidable, That it 
was insendud n carried on by Papiſts and French, and 
by Iriſh Papiſts, the Drey Sof both "which are certaiply 
the worſt qe poor a ein be epprehended in an 
* 52010 bail cs. t te an 20 7 
While we ſtood thus Threatned by fuch Rictiifts hilt 
had riſen up againſt us, and were ready ro SWallow us 


up Quick, So that rhe Waters had Overwhelmed us, and 
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the Stream had gone over our Soul, if GOD bad! not ap- 
peared for us; And Her Majeſty, * . Bleſſing upon 
Her careful aad moſt - vigilant Senduct, inter poſed for 
our T4 and when the Enemy was Deg our Coaſt, 
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of DA ml hrs enſue, by turning 15 15 2 leaſt 
to a Field of plood, and en be Ill Cop ons Miſ- 
chiefs ; Yetuhorp\wece: be | 

Scots Proteftants,. a Knot of Men; 
have wiſhed and longed f fot that wh | 
ſeared. ) Yu, 402 3% 1 A 8 Jo 13 $6.4 00 
icis now indet ean A ument to exegipare That 
they wor eo ſeœ, and yet n far more rea ſonably be 
Wondered, That there was ſo much as o e be 
found of ſuch a Deſperate Reſolution and Pra 


* Five Gentlemen now in the Pannel, — of the 


: Gol, 


— — — ſoon as this: 6 e an n 
and in was brought uu — 


he N 
words. and pther:Lovabive: Weapons, They 
Ks L — THOL any lawful Authority 
nter pole: e pfraring lin Arms, and Marching 
rom NES in ney res; and for ſeveral Days 

Þ d were in Curreſpondence With the fore - 
14 1 ders, did what in them lay, (i not to riſe to their 
A ce at Kast) to Diſturb Hor Majeflies good Sub- 
jeds, 905 om the Oppoſition and Defence that was at that 
time 0 
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Abiebde Whereupon Her Majeſty” moſt juſtly Order- 
ed, That the Perſons now in the Pannel ſhould be won 
to this preſent Tryal. e 
The Inditement Exhibire ver iuſt di, dende upon 
möſt platt and poſitive Laws and Acts of Parliament, Ihat 
none Rebel he ainſt the Kjng's Perſon or Government; 
That none Levy Wir and take up ee againſd the Ning and 
His Government; And that for any of the Subjects more 
or fewer to oye und C ontinae in Arms upon any pretext, 
or to attempt ſhe ſame without His Majeſtios ſpecial _ 

thority "fit ft interponed, is ſhall" be. Hith Treaſon; - 
that 1 _—_ an Levy War „ or tate up Arm, ruins E 
. or intice Strangers or others, to Invade," and Ex- 
4 Declare ſach Treaſonable Intentions, He -ſball be 
adjudged Tune, and Puniſhed at: in the Uſe V High-- 
Tyeaſon.- And then the Inditement ſubſumes in the 
ye Terms of the 'Law!, That at ſuch 4d time", and 


> fur a manner, aud with the other Circamftances men- 


2 The Defenders did attually Riſe and Conveen, and 
conthitit in Arms without Her" Majeſti — Authority 
firſt thterpontd; 'mhich in Lam is juſtly conſtrued" to be the 
Levying 7 7 War," ani taking. ups Arms", ahſt Her Majeſty, - 
and did plainly" appear to be in à real ( ce with, 


and for the" —— of the French Iwvaders, whons 


thereby,” aud other, thiy did Intice to the Invading of. 
Hey 6 and the Ying of Fler and all 
Her Good" Seife,; Of mhich*Ctime: hr dire bring 
Actor, Art on TR_ "ought" to bePiniſped \ with the os HOO 


Lawn i 


Denying the Crime libelled with all its Qualifications 4 
That the Indietment is not Relevant in Reſpect i 
doth not Condeſcend upon any Ouvert AR or Deed- that 
can be ſtretehed to Infer tlie Crime, or ahy Treaſonable 
en Andithat all the Acts of Parliament fibelled- 

RUA upon, 


To this Indietment, T he Defenders: matic &inſwer; | 
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— 


* 


La) - 
-upgp;(require ſuch open Facts and Deeds; Andrhe 4e 


. of Parliament; K. Char. ad. Par. x, Seſſ. a. Requires ex- 
. prelly, That by Writing, Printing, ' Preaching, or other 


Malicious aud Aduiſed Speaking, ſuch Trecſonable Intent ions 


arte be Earproſſeg or Declarea,. tr e 


Caſe. n 
Jo chich it is Replyed, 190, Tt hat it is granted, Thar 
nohen; inward Thoughts nor Intentions, unleſs ſome 
way Expreſſed or Declared can be made Criminal, 
. far leſs Treaſonable; But on the other Hand, when 
che Law and Ads of Parliament does ſet down a ſpeci- 
fick palpable Deed, ſuch as Riſiag and continuing in 
Arms, which is viſibly an open Ouvert Act, and requires 
no more for the Declaring of the Rebels Intention, fave 
kis ſo Riſing and Continuing in Arms, without having 
Her Majeſties Authority interponed; what more can be 
Required, either as to the Ouvert Act, ſince the Fact it 
ſelf is truely and openly ſuch, or as to the Certainty 
of the Parties Intention when the Law hath Aſcer- 
tained it, vis. By the want of Authority, 
plainl the preſeat Caſe? But 243. It is to boadverred, 
That our Old Laws labelled upon, do indeed bear | 
and nottour Rebellion: As — The Levying of 
againſt the Mig an u Peron and- Government : - os 
theſe Laws having been found lyable to —5 myo 
ceptious that the ers now make a | 
dictment; when in the Lear 1661, this — to be Con- 
ſicderad, and the Parliament Judged fit to Aſeertain and 
Define the Crime of Treaſon, ſo as every Man might 
maſt plainly. underſtand it, and that there could be no 
place far any, of che former Evaſions, The Act of Far- 
iament condeſcenda upon Riſing and Conti 
Arms, a8. the very op and < > AQ; 
tha Crime, and withal fixes the Treaſonable — 
2 Qualification, That the Riſing and — 
4 tinuing 


Which is 


3 23) 
tinuing in Arms, is without His Majeſties Authority 
interponed, a Negative that proves it ſelf, and requires 
no other Evidence. 3 tio. As to what the Act of Par- 
liament, Char. 2. Par. x. Seſſ. 2. Cap. 2. Requires, That 
ſach Treaſanabls Intentions ſhould be Expreſſed and De. 
clared, theſe Words are plainly ſubjoyned to a long Enu - 
meration of ſeveral points and kinds of Treaſon, aud 
are certainly only to be applyed to the Caſes wherein 
the Intention may be doubtful, but can never in any 
Good Senſe or Reaſon be applyed to ſuch Deeds, as 
the Law it ſelf Declares to be open, and to Import 
the Intention, ſuch as Riſing and Continuing in Arms, 
Levying of War, or Taking up Arms, Where both 
the Deed and the Intention are manifeſt, and by Law - - 
Declared and Condemned; And in effect to alledge, . 
where there is an open Riſing in Arms, or a Ledying 
of War, or the Maintaining a Fort or Garriſon, That 
yet the Intention ſhould be deſiderate, where the Law 
requires no more to prove, hut that it is done without 
Authority, is viſibly abſurd. . 

_ Secondly, Where it is Objected, that albeie Riſing and 
Continuing in Arms without Her Mejeſties Autfiority 
be undoubtedly Treaſon, yet it muſt ſtiſl be Qualified 

by ſome Circumſtances of Fact, Word or Write to in- 
fer the Intention; And to libel Riſing in Arms is but 
General, and it ought to be cleared by ſomę 
Fat and Deed libeſled, to make the ing Criminal; . 
Thus the common Law fays, - Qui injaſft privtipibtllunng 
geſſerit, dalemumve babnerit exercitam Comparaberit, Rp. 
And our Act of Parliament, Q. Aſery, explains the Mat- 

ter, via. That no Man Raiſe Bands of An of Weir on - 
Horſe or Foot , with Piſtols and other bullleal Arms fer . 
Dattz..or 'W ages without ſpetia Licence, &. 

10 all which it is Anſwered, - That is Granted 57 
the Defenders, That Riſing and Continuing in _ . 
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ik dulv Qualified to L againſt Her 3 
dy Tregſon: But then 5 as evide 


Tak all the Qualiſiea tion that the Len 


requires is, That ibe ſame; be done Without Her Mae. 
"Rs Authority:z.. So-that, Where the Qua Fis-ſo. 
plainly Defined, to Requite any tanker vis to Itpoſe 


of Men of Weir, end- keeping 
m. ory ay, and! the Common Law: may alſo have 
me N — ge 
* ht fit ratonSeeure r das 
7 — and forbid call; Ribog!1n Arms without 
1 Mazeſties Kuben undet the pain of Freaſon; is 


- got this: plain Law, which the Defenders \could-reirher 


misken,. nor Ought:to have Tranſgreſſed.? 

be be Caſeof. Aſine is much inſiſted in, | Thats ; 1 was 
not found to be à Treaſogable Riſing, 5 there had 
been more than an Hundred Men conveened; and 
Muſtered under Colours and Pay. But 2mo, A Practick 


8 ich. ag0t — and: was 
any £ e Government; ande therefore 
1 8 required; -whicld goth no 
in tl Ob eee ee 75 
, Deal _ — — off, all che Defend 
palels ;Pratexts, That they were only Tang: 
That they „had n Arms but 
Yrdinagy. And. Allawed to Gentlemen in 
„That they were only at ſmall Number 
| eighbours ſor their Diverſion” and 
Tk 40 "A> hatthes.had-no.Cotref IC — the 


"REIT: <H geting, 4 .ravelling, together 
Time. And Tt d it-they 


den che Fact aud Deed "libelted 
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Peda, * „ nid 8 in\Saſery © Travel with 


Arms, even in the ſmalleſt Com 
As all this it is Anſwered, m. F all tn this De- 
fenders, have alledged or can alledge for Exucuſe, yet 
their Meeting and eee at the Time and 
. they, did, is; generally under this F 
y 2233 _ hoardidey; erg t was at loaſt the ; 
height an the wor Appearancen. Fe, 
_ 2do. If the Defenders would have che 1 Deed eo be 
e ———— s, it 
now. as to Deed it ſelſ, it ia Open | \palpabl 
VIS, Riſing. and, Continuing in — 240. It thas: x 
the Qualification that Law requires to make it/>Cri 
minal, viz. That it was without - Her Mazeſties Au- 
thority being I d. But 370. Admit of all the 
W S | nin ro — ue b 
ating, are they mot re Suppoſition and Queſtion 
What if they meet by Re- ineounter? What if the 
met. fot, Diverſion ?. —— not ſuch Meetings ordinary? 
what was acted. by them againſt the Government? 


Al which do not import ſo much as one poſitive co- 
lourable Excuſe, whereas to: conſider the Deed certainly 
condemned in Law on the other ſide 2 Its undeny- 


able Circumitances, vic. That the Defenc 
own Houſes, having 2 juſt Occaſion to invite them 


; — . — ſuch a Company as perhaps 
all o* them That they met well 


8 1 Piſtols of all ſorts ber- 


mou 

ter —— than moſt Men that go to War; That 
they. were. chit well Mounted and Armed, be yond 
what the Law. and Act of Parliament 1693, 5 
Men a io — being none of them Quali- 
tied to the Govert That all. this * Open 
8 ton enema known, and juſt upon our 


er IS Marchad backward — ſoreward for 
2 Days and Nights, as 8d Ar Hovering in expecta · 


3 tion 
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Piſſolve and Homes "anttthir hope of — 
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; edirnomewithour Her! 
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aft Her Wage 2k ir Tit my 


110827 7» | kay be boch r 4 ie n yu iry 
this mn bter r. That — TH 
Arcs at the Fimt an 


Cireuinitagces libetied'v 


be time com. 


# 2 Ex ik Woot 


N d r RP A 59 


That the Tire doth 
— che Poi of Toreippitent 


42 We . 


8 1 : "8 & 5. 
* 
i 
* 
* * 


3 5 . 
e way 
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fenders eight” have contended 
9 they correſf > w_ 


3 > it: ). 
2 y-libeldd, a. ar opcinind reaf CorrelFon- 
1cit-Riſfingat th ſame time in Arms witk - 
dut Authority, that a Foreign Enemy was actually In-. 
vading; This real Correſpondence or this Corre ſpondence 
init ipſa, t is more than ſufficient to make our the Pre- 
ſumption of Law, vi. That thtir Rifi enen 
ing in Arms without Authority, was plainty aga inſt Au- 
thority. If at the time of the Invaſion; ſome Hun- 
dreds of: Niſaffected Perſons had got together in Arms, 
would ĩt have been doubted, but that their getting to- 
gether at that time in Arms, without Her Majeſties 
Authority, was really to Cor reſpondwith the 
and to Countenance and Encourage them in their Thva- 
ſion. - If then all the differente he, That the Defenders 
did Conveen' in a ſmaller Number, it only remains to be 
conſidered, thatith& Act of Parliament doth expreſly de- 
dlare aga inſt any Number, their and Continuing 
in Arms without Authority, and that the ſame is 'Trea- 
ſonable, which fully reaches the Number libelled. 
As to what is added of their being ſo ſmall a ben 
and only Armed in the ordinary manner accuſtomed by 
Gentlemen Travellers, It is already anfwered; and withal = 
it is certain, that the greateſt Miſchiefs may have'their 
Riſe from {mall Beginnings. And as for the Defenders, 
they were very early in their Appearance, and vi bi) 
did what in them lay, both to enconrage the na 
and to raiſe an Inſurrection in the-Countrey ; and it Was 
only the Goodneſs of GOD and Her Majeſties vigilant 
Conduct, that cut off both their further hopes, and the 
increa ſing of their Numbers, which might ha ve been 
infallibly expected, if the Invaſion had fuceeeded.” 
The Defenders take notice of that part of the Tinipes 
ment, which alledges, That they did openly drink the 
Good-health of their Maſter,” who-could be none elſe but 
the Pretender, which they alledge is Howays relevant to 
= r * Libel.” jus e l = 
7.4 ele 718 18 
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and the other Crown: 
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eſume and Anſwer the 

denz but the whole of the 

lancly cleared, it may ſuffice to 
* che Riſing in Arms li- 

iy, is hut General, and ſo could 

— unleſs more particularly 

qr; whereas it is cettain, that the Riſing in Arms 

1 Act. and o dne which: if libelled circum- 

t Lime ' ab; ir here. 18, makes na 

r. ele, bac for qualifying the Intention 

ade 9 Wale Niere, All chat rhe Law requires 

1s, That the Riſiag aud Continuing in Arms be Withont 

Her Majeſties Authority. firſt interponed, which in the 

zontrugtion of Law, is to Lev) [I ET 
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* he Defende n that 


hat then ould hinder,why Riſing and Com 
| cumitantiatel libelled as to Time and 
7 p 0 as the Law requires, vis. With- 
out Her Majeſties Authopit , thou Ig: not alſo be a _ 
8 = and relevaut Libel of reaſon ? 


pation; But this is whol- 
3 That if the De- 
"orobable Pretext etext for their Ri- 
n to take 
ety Eaw, uld be admitted ; 


aliens avon; nor can aſſign the 
for their Ribng and Continuing in 
| * except 
iſe Icfurrect 
t this their We 
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thete an hir here le to the jeg we 1 | 
at 
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the 1 5 ndets Roſe 113 Continued- . Arms, Which 
> Thaviir Was 


tified as che Law requires, vz- 


ec ee ene 
evince to all Men, That the Ri 

n Arms without Authority, and in 
ye mentioned, Was an Ouvert Act 
Ihen norhigg is, or ean be addu- 
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rity, Mich is alb that, the LA.] requires . the 
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in-lile Manger, ſale da 
ed in Ame 8 when there wasa k 
dreadful: Imminene üpon our Caal 2 — 
fall under the ſame Conſtruction; 8 e 
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Proceſs and Doom Was afterwards reduced, f. 1 fies no- 
thing, ſinee it was reduced, for Reaſons, wholly. different 
and alien from the Cafe: in hand, agd ene jel 


known,” ag they need not be repeated. pan 

The Defenders do alſo endeavour to take off was 

alledged ry the AQ of Parliament, That even 115 Ar: | 
tempt 


tempt and Cana: „tine ca Hans by ting. 
us, That this Conams doth alſd require an Guvert A 
— 2 it be ſo, hat more Ouvert Ac can be r we: 
. whit doubt can chere 
N bis be of the avention-and''D fon, hem both the Act of 
anftancesof the Deed, do 
ſoß n gear ic: ? And therefore it is in vai to notice either 
#adrPs Cale,” wherein there was indeed no Sęentencę, o 
yet Balnmino%|Caſe; wt Ouvert Aas hong 
to be doubtful, when the RMHuug and Continuing i in Arms, 
is, in this Gase, an AQ enen in it ſelf, and ex- 
preſly defined to be ſuch h Att of Parliament. . 

The Defenders are at Cone ains to make it believed, 
That the libefling of Ark and Ps art eannot ſüſtain this In 
ditement But 10 In Achydeare agherks to his dite. 
ment as libenlet e with Art ang Pact. 2% Tho 
Art and Fart be bend ane che A öf Parſlament makes it 

ment = In alf caſes : et Her Maj K. 
ue forth er into 
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Fier Wilſon, Servant to the Laird of Kzir, Aged thirty 


yeats or thereby, ſalatus, ſolemnly Sworn, purged of par- 
aun Examined upon the Libel, and Interrogate, 


Depones, That about the Seventeenth Day of March laſt, 
Keir, accompanied with Touch and his Brother, and others, 


to the number of five Horſe, came from Keir, and were 
that Night at the Bridge of Turk, where Carden and Kyp- 
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